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NEPA'S WORST CASE ANALYSIS REQUIREMENT:
CORNERSTONE OR STUMBLING BLOCK
NATIONAL ENVIRONMENTAL POLICY ACT-The Ninth Circuit held that NEPA's worst case analysis regulation requires agencies

to include a worst case analysis in their environmental documentation
when the analysis of the adverse effects of their actions is based on
scientific uncertainty, regardless of whether the probability of the
occurrence of the "worst case" is remote. Agencies must also prepare

their own analyses of their actions. Environmental Protection Agency
registration of pesticides pursuant to the Federal Insecticide, Fungicide and Rodenticide Act does not fulfill this requirement. Southern
Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475
(9th Cir. 1983), cert. denied, - U.S. -, 105 S. Ct. 446 (1984).
STATEMENT OF THE CASE

The Bureau of Land Management (BLM) and the United States Forest
Service (USFS) have been spraying phenoxy herbicides to control noncommercial vegetation and to promote timber production on federal forest
lands in the Pacific Northwest for approximately 25 years.' The BLM's
most recent spraying program is described in its Environmental Impact
Statement entitled "Vegetation Management with Herbicides: Western
Oregon. "' This document describes the BLM's plans for vegetation management from 1978 to 1987. Scientific studies indicate that certain of the
chemical compounds used by the BLM and the USFS cause cancer.' The
I. The Bureau of Land Management is part of the United States Department of the Interior; the
United States Forest Service is part of the Department of Agriculture. Both agencies control federal
forest land in Oregon and have herbicide spraying programs that are virtually identical. A detailed
analysis of the phenoxy herbicides and their use by the USFS is set forth in Citizens Against Toxic
Sprays, Inc. v. Bergland, 428 F. Supp. 908, 913-18 (D. Or. 1977). Citizens Against Toxic Sprays,
Inc. v. Bergland also contains a description of the USFS's forest vegetation management practices
in the Suislaw National Forest in Western Oregon. 428 F. Supp. at 918-21. The USFS and the BLM
programs are similar with respect to the kinds of herbicides used and the means by which the
herbicides are applied.
2. ButREAu OF LAND MANAGEMENT, U.S. DEP'T OF THE INTERIOR, VEGETATION MANAGEMENT WITH
HERBIcIDES: WESTERN OREGON-FINAL ENVIRONMENTAL STATEMENT

(1978).

3. The BLM did not appeal the district court's findings, based on affidavits submitted by some
of the BLM's own witnesses, that scientific uncertainty exists as to the safety of the herbicides.
Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475, 1478 (9th Cir. 1983).
For an analysis of the scientific studies, see Southern Oregon Citizens Against Toxic Sprays v. Watt,
13 ENvTL. L. REP. (ENVTL. L. INST.) 21,074, 21,076 (D. Or. 1983). The herbicides used in the
USFS and BLM vegetation management programs have included: 2,4-dichlorophenoxyacetic acid
(2,4-D), 2,4,5-trichlorophenoxyacetic acid (2,4,5-l"); 2-(2,4,5-trichlorophenoxy) propionic acid (2,4,5TP or silvex), 2,4-DP or dichloroprop, mecoprop, 2,4-DB, 2,4-DEP, erbon, MCPA, and MCPB.
Phenoxy herbicides are related to naturally occuring plant growth regulators. The herbicides kill
plants by causing malfunctions in growth processes. 428 F. Supp. at 913-18. The herbicides proposed
for use by the BLM for the Medford District were 2,4-D, Silvex, Sinazine, Atrazine, Diurin, Dalapon,
Dicamba, Krenite and Glyphosate. See BUREAU OF LAND MANAGEMENT, supraat 1-38 to 1-42. Use
of silvex was suspended before this case was decided.
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studies are inconclusive, however, as to the level of exposure necessary
to cause cancer in humans. The carcinogenicity and the toxicity of these
herbicides are hotly debated issues in the scientific community.
Many individuals living in the Pacific Northwest have joined together
to voice their objections to the use of the herbicides in light of the lack
of conclusive scientific data relating to the carcinogenicity and toxicity
of the phenoxy herbicides used in the spraying programs. Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark4 is one of several suits
brought by various organizations and individuals5 against the BLM and
the USFS alleging that the environmental documentation each agency
prepared to comply with the National Environmental Policy Act6 (NEPA)
is inadequate, with respect to their herbicide spraying programs.'
In 1979, Southern Oregon Citizens Against Toxic Sprays, Inc. (SOCATS) sought to restrain the BLM's Medford District spraying program
by filing a motion for a temporary restraining order in federal district
court in Oregon.' SOCATS claimed that the BLM's 1978 Programmatic
Environmental Impact Statement (1978 PEIS), prepared pursuant to NEPA,
was inadequate. 9 Because both parties offered exhibits and the court heard
limited argument, the court characterized SOCATS' motion as a request
for a preliminary injunction.' ° The court found no direct evidence of
health problems associated with 2,4-Dichlorophenoxyacetic acid (2,4-D),
the particular herbicide upon which SOCATS focused its attention in the
motion." Finding no evidence of irreparable harm to plaintiffs, the court
denied SOCATS' request for a preliminary injunction.' 2
4. 720 F.2d 1475 (9th Cir. 1983), cert. denied,
U.S.
, 105 S.Ct. 446 (1984). Southern
Oregon Citizens Against Toxic Sprays, Inc. is a nonprofit corporation. Its members live in the Oregon
counties of Jackson and Josephine covered by the BLM's Medford District spraying program.
5. Other Oregon environmental organizations concerned with the BLM and USFS spraying programs include: Citizens Against Toxic Sprays, Inc. (See 428 F. Supp. 908 discussed supra, note 1);
Save Our Ecosystems (See Save Our Ecosystems v. Clark, 747 F.2d 1240 (9th Cir. 1984)); and
Northwest Coalition for Alternatives to Pesticides (See Northwest Coalition for Alternatives to
Pesticides v. Block, 20 Env't Rep. Cas. (BNA) 1994 (D. Or. 1984)).
6. 42 U.S.C. §§4321-4370 (1982).
7. In Citizens Against Toxic Sprays, Inc. v. Bergland, the court found that the environmental
impact statement was inadequate because the USFS had failed to adequately discuss the effects of
phenoxy herbicides upon human and animal health. The court specifically found that registration of
the herbicides pursuant to the Federal Insecticide, Fungicide, and Rodenticide Act 7 U.S.C. §§ 136136y (1982), did not exempt the USFS from NEPA requirements. In Save OurEcosystems v. Clark,
the court found that the worst case analysis prepared by the BLM was inadequate because the worst
case analysis was brief and cursory. The court also reiterated that the Federal Insecticide, Fungicide,
and Rodenticide Act registration did not supplant compliance with NEPA. In Northwest Coalition
forAlternatives to Pesticides v. Block, the court enjoined the BLM and the USFS from using phenoxy
herbicides in all of their vegetation management programs in the Pacific Northwest until the agencies
have prepared adequate worst case analyses.
8. Southern Oregon Citizens Against Toxic Sprays, Inc. v. Andrus, 13 Env't Rep. Cas. (BNA)
1719 (D. Or. 1979).
9. Id.
10. Id.
11. Id. at 1720.
12. Id.
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Failing to obtain either a temporary restraining order or a preliminary
injunction, SOCATS prepared its case for a decision on the merits, focusing on the adequacy of environmental documentation prepared by the
BLM in anticipation of the spraying program for the Medford District.
In 1982, the federal district court in Oregon held a hearing on cross
motions for summary judgment, based on affidavits and exhibits submitted
by both parties. 3 SOCATS asserted, inter alia, that the 1978 PEIS was
inadequate because (1) it did not contain an analysis of the health effects
of 2,4-D and other herbicides that the BLM was using; 4 and (2) it did
not contain a "worst case analysis" pursuant to NEPA regulations promulgated by the Council on Environmental Quality (CEQ).' 5 The court
held for the BLM on the first issue.16 However, the district court granted
the injunction sought by SOCATS, and enjoined the BLM from further
spraying until the agency complies with the CEQ's worst case analysis
regulations." The court found that because the BLM prepared the 1982
Supplemental Environmental Assessment (1982 SEA) after the worst case
analysis regulation became effective, and because the 1982 SEA supplemented an environmental impact statement, the 1982 SEA was inadequate
without the required worst case analysis."
On appeal to the Ninth Circuit Court of Appeals, the BLM set forth
three contentions: (1) a worst case analysis is not required without a
finding that the occurrence of a "worst case" is probable or reasonable; 9
(2) a worst case analysis is not required because the herbicides in question
are registered with the Environmental Protection Agency (EPA) pursuant
to the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA);20
and (3) preparation of an environmental assessment, unlike an environmental impact statement, does not require a worst case analysis. 2' The
court of appeals ruled against the BLM on all three of its contentions,
13. Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 13 ENVTL. L. REP. (ENVrL.
U.S.
L. INsT.) 20,174 (D. Or. 1983), affm'd 720 F.2d 1475 (9th Cir. 1983), cert. denied, __
105 S.Ct. 446 (1984).
14. 13 ENVTL. L. REP. at 20,175.
15. Id.
16. In analyzing whether the Environmental Impact Statement must contain an evaluation of the
health effects of 2,4-D and other herbicides the district court stated:
An EIS need not discuss all possible environmental consequences of a given action.
A reasonably thorough discussion of the significant aspects of the probable environmental consequences known at the time is all that is required by an EIS. Since the
EIS states that no long-term health effects are known to result from the use of other
herbicides, and since the defendant's duty is only to discuss probable effects known
at the time, the failure to specifically deal with human health effects of 2,4-D and
other herbicides, while troublesome in retrospect is not a violation of NEPA.
Id. (Emphasis in original, citations deleted.)
17. Id.
18. Id.
19. 720 F.2d at 1478-79.
20. 720 F.2d at 1479-80. The Federal Insecticide, Fungicide and Rodenticide Act is codified at
7 U.S.C. §§ 136-136y (1982).
21. 720 F.2d at 1480-81.
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and upheld the injunction halting the Medford District spraying program
until the BLM prepares a worst case analysis.2 2
The BLM filed a petition for certiorari with the United States Supreme
Court.' The BLM asserted that FIFRA registration satisfies the worst
case analysis requirement. The Supreme Court denied certiorari on November 13, 1984.24
The CEQ is drafting new regulations concerning the worst case analysis.' 5 The new regulations likely will address whether the probability of
occurrence of a particular "worst case" should affect the decision to
prepare a worst case analysis. 26 This casenote will analyze whether the
Ninth Circuit's decision in SOCATS v. Clark offers any guidance concerning when a worst case analysis should be prepared. The casenote
will also briefly discuss the BLM's contention that the registration of the
pesticides, pursuant to FIFRA, alters the requirement for a worst case
analysis.27
THE BLM'S VEGETATION MANAGEMENT PROGRAM
Both the USFS and the BLM operate herbicide spraying programs,
referred to as Vegetation Management Programs, covering the federal
forest lands that each agency manages separately in Oregon.28 The Vegetation Management Programs are designed to reduce the quantity of
noncommercial forest vegetation in an effort to facilitate the growth of
commercial vegetation, mainly Douglas fir.29 The herbicides are used
primarily for site preparation before seedlings are planted; however, spraying may also occur periodically after the trees are planted to facilitate
their early growth.30 Application of the herbicides is accomplished by
22. Id. at 1481-82.
23. Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, petition for cert. filed, 53
U.S.L.W. 3160 (U.S. Aug. 17, 1984) (No. 84-267).
24. Southern Oregon Citizens Against Toxic Sprays, Inc. v. Clark, 720 F.2d 1475 (9th Cir. 1983),
cert. denied, -

U.S. -,

105 S.Ct. 446 (1984).

25. 49 Fed. Reg. 50,744 (Dec. 31, 1984).
26. Id.
27. The third issue in SOCATS v. Clark, addressing whether an environmental assessment is an
appropriate document in which to include a worst case analysis, will not be discussed in this casenote.
The BLM argued that the worst case analysis regulation requires a worst case analysis only as part
of an environmental impact statement. The court of appeals relied on its previous decisions in Warm
Springs Dam Task Force v. Gribble, 621 F.2d 1017 (9th Cir. 1980); and Oregon Envtl. Council v.
Kunzman, 714 F.2d 901 (9th Cir. 1983); and concluded that the BLM must include a worst case
analysis in its environmental documentation: "The label of the document is unimportant. We review
the sufficiency of the environmental analysis as a whole." 720 F.2d at 1480.
28. See supra note 1.
29. 13 ENvTL. L. REP. at 20,174.
30. Id. See also 428 F. Supp. at 918-20.
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aerial spraying from helicopters, and by ground spraying from tanker
trucks and individual backpacks. 3
The BLM and the USFS have used a variety of phenoxy herbicides
during the course of their Vegetation Management Programs.32 The use
of some of these herbicides has been discontinued because the herbicides
have been found to be harmful to humans and to the physical environment.33 Some of the herbicides used previously in the Vegetation Management Programs contained 2,3,7,8-tetrachlorodibenzo-p-dioxin,
commonly referred to as dioxin.34 Dioxin is one of the most toxic chemicals known to humankind.35 The BLM primarily used 2,4-D in the Medford District; and while 2,4-D does not contain dioxin, when it is combined
with 2,4,5-T it creates the most widely publicized phenoxy herbicide:
"Agent Orange." 36 It is the unknown health aspects of 2,4-D that most
concerned the members of SOCATS.3 7
The BLM divides Western Oregon into five districts, one of which is
the Medford District in southwestern Oregon. In order to comply with
NEPA's disclosure requirements, the BLM prepared a Programmatic Environmental Impact Statement in 1978 describing a ten-year plan for
spraying its lands in Western Oregon.3 8 In an effort to comply with NEPA's
requirements for site-specific analyses, 39 the BLM prepares an environmental assessment annually, which it refers to as a Supplemental Environmental Assessment.4" The annual Supplemental Environmental
Assessments set forth the BLM's plans with respect to specific areas that
the agency intended to spray during the coming year. The BLM's 1982
SEA included an analysis of the BLM's proposals for the Medford District
during 1983. 41 The substance and breadth of the BLM's 1978 PEIS and
1982 SEA were the subjects of this lawsuit.
31. BUREAu OF LAND MANAGEMENT, supra note 2, at 1-32 to 1-33.
32. See supra note 3.
33. The BLM discontinued the use of Silvex when the EPA suspended its use. See 13 ENVTL.
L. REP. at 20,174.
34. All herbicides derived from 2,4,5 trichlorophenol, including 2,4,5-T and Silvex, contain
dioxin. See 428 F. Supp. at 914.
35. Id.
36. Id.
37. 13 ENvTL. L. REP. at 20,175.
38. BuREAu OF LAND MANAGEMENT, supra note 2.
39. See, e.g., 40 C.F.R. § 1502.20 (1984); see also infra notes 42-59 and accompanying text.
40. The regulatory requirements for the programmatic environmental impact statement and the
environmental assessment are discussed in the Legal Background section of this casenote and the
notes thereto.
41. BUREAU OF LAND MANAGEMENT, U.S. DEP'T OF THE INTERIOR, VEGETATION MANAGEMENT
PROGRAM: SUPPLEMENTAL ENVIRONMENTAL AssEssMENT (1982).

NATURAL RESOURCES JOURNAL

[Vol. 25

LEGAL BACKGROUND
NEPA and the Worst Case Analysis Regulation
Congress enacted NEPA in 1970 as one of the earliest environmental
protection statutes.4 2 NEPA is, for the most part, a procedural statute.43
NEPA requires all federal agencies contemplating "major federal actions
significantly affecting the quality of the human environment" ' to submit
a statement disclosing the environmental impact of the proposed action.45
The Environmental Impact Statement is NEPA's most important disclosure document. 46 Decisions concerning whether to prepare this document and what to include in it are the subject of most NEPA litigation.
This casenote is concerned with a narrower issue: the BLM's decision
not to include a worst case analysis in its disclosure documentation.
An EIS is prepared by the agency proposing major federal action.47 It
sets forth the proposed action, describes the environment of the areas to
be affected by the action, 4' and the environmental consequences of the
action.49 The EIS includes an analysis of alternative actions (including
no action),5" and the possible effects of alternatives on the environment.
Additionally, if scientific uncertainty exists when an agency is evaluating
the significant adverse effects of its proposed actions, an agency choosing
to go forth with its proposed action must include a worst case analysis
in its EIS." An agency prepares a draft EIS, and the public is given an
opportunity to comment. The agency subsequently prepares the EIS in
final form. 2
In some circumstances a Programmatic Environmental Impact Statement may be more appropriate than an EIS (e.g., where a large geographical area is involved; or when the action contemplated will take
place over an extended period of time, and involve a series of phases).53
A Programmatic Environmental Impact Statement (PEIS) must contain
the same kind of analyses as an EIS; the difference between an EIS and
42. U.S.C. §94321-4370 (1982).
43. The case law supporting this statement is voluminous. A "landmark" case discussing NEPA's
CoordinatingComm., Inc. v. United States
procedural and substantive requirements is Calvert Cliffs'
Atomic Energy Comm'n, 449 F.2d 1109 (D.C. Cir. 1971). Nonetheless, the CEQ indicates in its
regulations that, "[a]n environmental impact statement is more than a disclosure document. It shall
be used by federal officials in conjunction with other relevant material to plan actions and make
decisions." 40 C.F.R. §1502.1 (1984).
44. 42 U.S.C. §4332(C) (1982).
45. Id. §4332(C)(i) (1982).
46. 40 C.F.R. 99 1501.4 and 1502 (1984).
47. Id. § 1502.4 (1984).
48. Id. § 1502.15 (1984).
49. Id. §1502.16 (1984).
50. Id. § 1502.14 (1984).
51. Id. § 1502.22 (1984).
52. Id. § 1502.9 and 1503 (1984).
53. Id. §§ 1502.20 (1984).
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a PEIS is that the PEIS is broader in scope. 4 When an agency prepares
a PEIS, the agency will also prepare site-specific environmental impact
statements covering smaller geographical areas within the region covered
by the programmatic environmental impact statement.5 5 An agency may
submit an environmental assessment to aid the agency in determining
whether an environmental impact statement is necessary.5 6 The regulations
specifically provide for the preparation of environmental assessments
when agencies prepare PEISs.57
With respect to the BLM's spraying program, the BLM prepared a
PEIS that set forth the agency's spraying program covering a large geographical area (the Pacific Northwest), describing the agency's ten-year
plan for that area. 58 Each year the BLM prepares a supplemental environmental assessment to determine whether a more detailed environmental
impact statement is necessary.59 The annual supplemental environmental
assessments include site-specific analyses for areas to be sprayed in the
forthcoming year. The assessments include analyses of weather conditions, terrain, wildlife and human population. Additionally, the assessments set forth the spraying techniques to be employed, and the specific
herbicides to be used.
NEPA' s Requirementfor a Worst Case Analysis
The CEQ's worst case analysis regulation, which became effective in
1979, requires agencies proceeding with their actions in the face of sci54. Id.
55. Id.
56. Id. §§ 1501.3 and 1501.4 (1984). The CEQ's description of an environmental assessment is:
"Environmental Assessment":
(a) Means a concise public document for which a Federal agency is responsible that
serves to:
(1) Briefly provide sufficient evidence and analysis for determining whether to
prepare an environmental impact statement or a finding of no significant impact.
(2) Aid any agency's compliance with the Act when no environmental impact
statement is necessary.
(3) Facilitate preparation of a statement when one is necessary.
(b) Shall include brief discussions of the need for the proposal, of alternatives as
required by sec. 102(2)(E), of the environmental impacts of the proposed action and
alternatives, and a listing of agencies and persons consulted.
40 C.F.R. § 1508.9 (1984).
58. BuREAu OF LAND MANAGEMENT, supra note 2.
59. The 1978 PEIS provides:
The herbicide program described herein typifies the projected annual herbicide program. Therefore, it is used as the basis for analyzing the environmental impacts that
may be incurred during the 10-year period. This environmental statement is considered
applicable for a 10-year period unless it is determined through the Bureau's annual
review process that it does not adequately describe the environmental effects. The
annual review process is accomplished by assessing the site specific environmental
impacts of each districts [sic] herbicide program proposals. This assessment is described
in a supplement to this Environmental Statement.
Id. at 1-1.
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entific uncertainty to include in their environmental documentation a
discussion of possible significant adverse facts that their proposed actions
will have on the environment.' The worst case analysis regulation is
essentially a codification of case law interpreting NEPA requirements set
forth at Sec. 4332(2)(C) of the Act.6t Courts have upheld the CEQ's worst
case analysis regulation, finding it to be within the agency's scope of
authority, and in furtherance of NEPA.62
The regulation is drafted in three parts. Structurally, as well as grammatically, subparagraphs (a) and (b) of the regulation are subordinate to
and controlled by the opening phrase.6 3 The first phrase sets forth the
CEQ's interpretation of NEPA's general policy with respect to incomplete
or unavailable information. The regulation requires that when agencies
are evaluating the significant adverse effects on the human environment
of their proposed action, they shall always make clear the existence of
any scientific uncertainty with respect to any of the information upon
which the agencies rely in making their decisions.' Subparagraph (b)
applies to unknown information when the costs of obtaining the information are exorbitant, or when the means of obtaining the information
are not known.65 Subparagraph (b) applied to the BLM's program because,
although studies had been performed with respect to analyzing the toxicity
60. Incomplete or unavailableinformation.
When an agency is evaluating significant adverse effects on the human environment
in an environmental impact statement and there are gaps in relevant information or
scientific uncertainty, the agency shall always make clear that such information is
lacking or that uncertainty exists.
(a) If the information relevant to adverse impacts is essential to a reasoned choice
among alternatives and is not known and the overall costs of obtaining it are not
exorbitant, the agency shall include the information in the environmental impact statement.
(b) If (1) the information relevant to adverse impacts is essential to a reasoned
choice among alternatives and is not known and the overall costs of obtaining it are
exorbitant or (2) the information relevant to adverse impacts is important to the decision
and the means to obtain it are not known (e.g., the means for obtaining it are beyond
the state of the art) the agency shall weigh the need for the action against the risk and
severity of possible adverse impacts were the action to proceed in the face of uncertainty.
If the agency proceeds, it shall include a worst case analysis and an indication of the
probability or improbability of its occurrence.
40 C.F.R. § 1502.22 (1984).
61. Sierra Club v. Sigler, 695 F.2d 957, 969-71 & n.9 (5th Cir. 1983); Scientists' Inst. for Pub.
Information, Inc. v. Atomic Energy Comm'n, 481 F.2d 1079, 1092 (D.C. Cir. 1973). See also
Alaska v. Andrus, 580 F.2d 465, 473 (D.C. Cir. 1978).
62. For an analysis of the context in which the CEQ promulgated the worst case analysis regulation,
see Sierra Club v. Sigler, 692 F.2d 957, 969-71 (5th Cir. 1983). The CEQ was established by NEPA,
42 U.S.C. §4342 (1982). The statute did not specifically authorize the agency to promulgate regulations; however, Exec. Order No. 11,991, 3 C.F.R. § 124 (1977) provided that federal agencies
must comply with the CEQ regulations.
63. 40 C.F.R. § 1502.22 (1984). See supra note 60.
64. Id.
65. 40 C.F.R. § 1502.22(b) (1984). Subparagraph (a) is not relevant to this case.
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and carcinogenicity of the chemical compounds involved in the spraying
program, scientific uncertainty still existed as to the health effects of the
herbicides in question.6 6
Subparagraph (b) requires an agency faced with uncertainty, either
because of the exorbitant cost or impossibility of obtaining the information, to "weigh the need for the action against the risk and severity
of possible adverse impacts .. ."67 If the agency proceeds with the
project in the face of the uncertainty, it shall include in the environmental
impact statement, (i) "a worst case analysis" and (ii) "an indication of
the probability or improbability of its occurrence.,"68
The CEQ has issued guidelines for interpreting some of its regulations,
including its worst case analysis regulation.6 9 The CEQ indicates that,
"NEPA requires that impact statements, at a minimum, contain information to alert the public and Congress to all known possible environmental consequences of agency action." 7" Courts have held that the CEQ's
interpretation of its regulations is entitled to substantial deference. 7 '
In 1983, the CEQ proposed additional guidelines on the worst case
analysis regulation that specifically dealt with the "threshold of probability" issue.7 2 The guidelines indicated that the regulation did not require
consideration of "speculative information or potential adverse impacts
with an extremely low probability of occurrence." 7 3 Nonetheless, because
of public comment received by the CEQ on the proposed additional
guidelines, the CEQ withdrew the proposal early in 1984.' 4
Federal circuit courts have consistently held that agencies need not
address the remote and speculative consequences of their actions when
preparing environmental impact statements pursuant to NEPA.75 The Ninth
66. The BLM did not appeal the district court's factual findings, among which was the fact that
scientific uncertainty exists as to the safety of the herbicides. See, 720 F.2d at 1478; and 13 ENvL..
L. REP. at 20,176.
67. 40 C.F.R. § 1502.22(b) (1984).
68. Id.
69. Forty Most Asked Questions Concerning CEQ's NationalEnvironmental Policy Act Regulations, 46 Fed. Reg. 18,026 (1981) (not codified) [hereinafter cited as Forty MostAsked Questions].
70. Id. at 18,032 Question 20a [Emphasis in original text].
71. Andrus v. Sierra Club, 442 U.S. 347, 356-58 (1979). For an analysis of the CEQ's authority
to establish the scope of the worst case analysis regulation, see also Sierra Club v. Sigler, 695 F.2d
at 971-73.
72. 48 Fed. Reg. 36,486 (Aug. 11, 1983).
73. Id. at 36,487.
74. 49 Fed. Reg. 4,803 (Feb. 8, 1984). The CEQ's recent activity in this area indicates that a
renewed effort is underway to impose a "threshold of probability" analysis. See supra notes 25 and
26 and the accompanying text.
75. See, e.g., Save Lake Washington v. Frank, 641 F.2d 1330 (9th Cir. 1981); Warm Springs
Dam Task Force v. Gribble, 621 F.2d 1017 (9th Cir. 1980); Environmental Defense Fund Inc. v.
Hoffman, 566 F.2d 1060 (8th Cir. 1977); Sierra club v. Hodel, 544 F.2d 1036 (9th Cir. 1976); Trout
Unlimited v. Morton, 509 F.2d 1276 (9th Cir. 1974).
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Circuit has taken this position in Trout Unlimited v. Morton7 6 and Sierra
Club v. Hode77 (both decided before the worst case analysis regulations
became effective); and in Warm Springs Dam Task Force v. Gribble78 and
7 9 (both decided after the worst case analSave Lake Washington v. Frank
ysis regulation became effective). Plaintiffs in Warm Springs Dam and
Save Lake Washington asserted that a worst case analysis was required.
In both cases, the court dismissed the need for a worst case analysis on
the basis that NEPA does not require a discussion of remote and conjectural consequences."
In Warm Springs Dam, the Ninth Circuit affirmed the lower court's
denial of a permanent injunction against the construction of a dam by the
Army Corps of Engineers. The plaintiffs asserted, inter alia, that the EIS
did not contain an analysis of the effects of a total failure of the dam in
the wake of a catastrophic seismic event.8" The dam is located near several
active faults, including the San Andreas Fault. 2 Citing to cases decided
in the Eighth and Ninth Circuits8 3 before the effective date of the worst
case analysis regulation, the court held that an EIS need not discuss
remote and highly speculative consequences."
In Save Lake Washington, 5 the Ninth Circuit affirmed the lower court's
denial of a permanent injunction against the construction of docking
facilities for oceangoing vessels in the service of the National Oceanic
and Atmospheric Administration. The plaintiff, an environmental group,
asserted that the EIS was inadequate because it failed to "employ" a
worst case analysis to discuss the effects of a major oil spill.8 6 The court
found that the chances of a major oil spill were remote. 7 Relying on its
decision in Sierra Club v. Hodel,88 the court held that NEPA does not
require a discussion of remote and conjectural consequences.8 9
The Fifth Circuit has also analyzed the circumstances under which a
worst case analysis is required. In Sierra Club v. Sigler," the Fifth Circuit
held that while the probability of a catastrophic supertanker oil spill in
76. 509 F.2d at 1276.
77. 544 F.2d at 1036.
78. 621 F.2d at 1017.
79. 641 F.2d at 1330.
80. 621 F.2d at 1026; and 641 F.2d at 1335.
81. 621 F.2d at 1026.
82. Id. at 1019.
83. Environmental Defense Fund, Inc. v. Hoffman, 566 F.2d 1060 (8th Cir. 1977); Trout Unlimited
v. Morton, 509 F.2d 1276 (9th Cir. 1974).
84. 621 F.2d at 1026.
85. 641 F.2d at 1330.
86. Id. at 1335.
87. Id.
88. See 544 F.2d at 1036.
89. 641 F.2d at 1335.
90. 695 F.2d at 957.
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Galveston Bay, Texas was low, because the effects of such a spill were
scientifically uncertain, the Army Corps of Engineers must prepare a
worst case analysis. 9 ' The court discussed the relationship of "remoteness" and the worst case analysis requirement: "the triggering provisions
[of the regulation] do not use [remoteness] as a criterion. The remoteness
problem is instead addressed by mandating the preparation of a worst
case analysis and indicating to the decision maker 'the probability or
improbability of its occurrence."' 92 The court further stated that:
[where] there is a body of data with which a reasonable worst case
analysis can be made that is not unreasonably speculative[,I
[r]emoteness does not bar a worst case analysis .. .and should
instead be weighed .. .when [the agency] applies the worst case
analysis in its decisionmaking process.93
The federal district court in Alaska has also interpreted the worst case
analysis regulation. In Village of False Pass v. Watt,94 the court held that
the BLM must either submit missing information or do a worst case
analysis regarding the effect of seismic testing for offshore oil exploration
on endangered whales. The court analyzed a situation in which very little
scientific evidence existed concerning the effect that the seismic testing
had on whales.95 Nonetheless, the district court required the Secretary of
the Interior to prepare a worst case analysis discussing the possible effects
that seismic testing may have on whales, unless the Secretary could
supplement the environmental impact statement with concrete scientific
data concerning the impact of the seismic testing on the whales.96
In rendering its decision in SOCATS v. Clark, the Ninth Circuit was
persuaded by the decisions rendered by the Fifth Circuit in Sierra Club
v. Sigler, and the district court in Alaska in Village of False Pass.97 The
Ninth Circuit rejected the BLM's reliance on Warm Springs Dam.9" Curiously, the opinion does not mention the court's previous decision in Save
Lake Washington.
The FederalInsecticide, Fungicide and RodenticideAct99
All of the herbicides that the BLM uses in its Vegetation Management
Program are registered with the EPA pursuant to the Federal Insecticide,
91. Id. at 974.

92. Id.
93. Id.
94. 565 F. Supp. 1123 (D. Alaska 1983).
95. Id.at 1151.
96. Id.at 1153.
97. 720 F.2d at 1478-79.
98. Id. at 1479. The court's reasoning for rejecting Warm SpringsDam was based on an incomplete
analysis of its decision in that case as will be discussed in the analysis section of this casenote.

99. 7 U.S.C. §§ 136 -136 y (1982).
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Fungicide and Rodenticide Act (FIFRA).'0 FIFRA's emphasis is on the
appropriate labeling of registered pesticides.'' The EPA will register a
pesticide if, inter alia, "it will perform its intended function without
unreasonable adverse effects on the environment[.]T 2 In analyzing any
"unreasonable adverse effects on the environment," the EPA weighs "the
economic, social, and environmental costs and benefits of the use of any
pesticide.' 3
EPA registration of any pesticide is effective for only five years.'4
After the five-year period, the registration is automatically cancelled unless the registrant requests renewal, and the EPA determines that the
pesticide is still appropriate for registration. ' Thus, a presumption of
nonregisterability must be overcome by the registrant every five years.
SOCATS v. Clark was not the first Ninth Circuit case to address the
effect of FIFRA registration on an agency's duty to comply with NEPA.
The Ninth Circuit first dealt with this issue in Oregon Environmental
Council v. Kunzman. " In Oregon Environmental Council v. Kunzman,
the Oregon Department of Agriculture and the United States Department
of Agriculture had announced a spraying program for an area in Oregon
to control the gypsy moth.'0 7 In an effort to comply with NEPA, the
Department of Agriculture submitted a PEIS that covered a similar moth
spraying program in the Northeastern United States.'0 8 In addition, the
Department of Agriculture submitted an Environmental Assessment covering the proposed Oregon Program." When plaintiff, an Oregon environmental group, filed for an injunction asserting that a site-specific
EIS was necessary, the Department of Agriculture countered that because
the herbicides were registered with the EPA pursuant to FIFRA, the
agency need not independently assess the environmental impact of the
herbicides with respect to its spraying program in Oregon."' The Ninth
Circuit, citing Citizens Against Toxic Sprays, Inc. v. Bergland,"' stated
100. 720 F.2d at 1479-80.
101. For a general analysis of the Federal Insecticide, Fungicide and Rodenticide Act, see W.
RoDGERs, ENVIRONMENTAL LAW 846-98 (1977).
102. 7 U.S.C. § 136a(c)(5)(C) (1982).

103. Id. § 136(bb) (1982).
104. Id. § 136d(a) (1982).
Id.
714 F.2d 901 (9th Cir. 1983).
Id.
Id. at 904.
Id.
110. Id. at 905.
111. Citizens Against Toxic Sprays, Inc. v. Bergland, 728 F. Supp. 908 (D. Or. 1977), was the
first case brought by an environmental group against the federal government to enjoin herbicide
spraying in Oregon pursuant to NEPA compliance theories. The USFS asserted that FIFRA registration
of the herbicides supplanted the agency's duty to comply with NEPA. The federal district court in
Oregon ruled that FIFRA registration did not exempt the USFS from preparing and analyzing the
105.
106.
107.
108.
109.
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that FIFRA registration cannot be interpreted as a determination by the
EPA that a pesticide is safe when used under any condition. 1 2 Therefore,
"the mere fact that a program involves use of substances registered pursuant to, FIFRA does not exempt the program from the requirements of

NEPA.

113

THE COURT'S OPINION
Probabilityof Occurrence and the Worst CaseAnalysis
Relying upon the Ninth Circuit's previous decisions in Trout Unlimited
and Warm Springs Dam, the BLM contended that the worst case analysis
regulation requires a threshold finding that the occurrence of a worst case
is probable in order to trigger the requirement for the preparation of a
worst case analysis. The Ninth Circuit Court of Appeals ruled against the
BLM, concluding that the BLM's interpretation of the CEQ's worst case
analysis regulation was seriously flawed.'
The BLM asserted that the phrase "[w]hen an agency is evaluating
significant adverse effects""' 5 found in the introductory phrase of the
regulation, limits the regulation "to situations in which the effect is
reasonably probable." ' 6 The court of appeals, relying upon Sierra Club
v. Sigler and Village ofFalse Pass v. Watt, rejected the BLM's assertions.
The court concluded that, "[t]he BLM's contention that it need not analyze a 'worst case' unless it is 'probable' contradicts the clear language
of § 1502.22.. ' ...
The Ninth Circuit summarily rejected the two cases upon which the
BLM rested its assertions. The court stated that its previous decision in
Trout Unlimited v. Morton"' could no longer be relied upon because that
case was decided before the worst case analysis regulation became effective." 9 The court distinguished Warm Springs Dam Task Force v.
Gribble,2 by asserting that the Army Corps of Engineers had commisagency's own data concerning the specific spraying program. 728 F. Supp. at 927. See also Calvert
Cliffs' Coordinating Comm., Inc. v. United States Atomic Energy Comm'n, 449 F.2d 1109 (D.C.
Cir. 1971). "Certification by another agency that its own environmental standards are satisfied
involves an entirely different kind of judgment.... The only agency in a position to make such a
judgment is the agency with overall responsibility for the proposed federal action-the agency to
which NEPA is specifically directed." 449 F.2d at 1123.
112. 714 F.2d at 905.
113. Id. (quoting Southern Oregon Citizens Against Toxic Sprays, Inc. v. Bergland, 428 F. Supp.
908, 927 (D. Or. 1977)).
114. 720 F.2d at 1478-79.
115. Id. at 1478. See 40 C.F.R. § 1502.22 (1984), supra note 60.
116. 720 F.2d at 1478.
117. Id. at 1479.
118. 509 F.2d at 1276.
119. 720 F.2d at 1479.
120. 621 F.2d at 1017.
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sioned a study to supply missing information, thus eliminating the element
of uncertainty surrounding the effects of constructing a dam. According
to the court in SOCATS v. Clark, the need for the worst case analysis in
Warm Springs
Dam was extinguished when the missing information was
2
supplied.1 '

The Ninth Circuit dealt a final blow to the BLM's assertion that probability of occurrence plays a role in the determination of whether to
prepare a worst case analysis. The court found that there was, in fact,
122
substantial uncertainty as to the safety of the herbicide.
The Effect of FIFRA Registration on the Duty to Preparea Worst Case
Analysis
The court held that the BLM's argument that FIFRA registration supplants the need for a worst case analysis was foreclosed by Oregon
Environmental Council v. Kunzman. Based on Oregon Environmental
Council and the earlier federal district court case, Citizens Against Toxic
Sprays, Inc. v. Bergland, the court held that the BLM must independently
assess the safety of the herbicides.' 23
ANALYSIS
The court did not address the standard of review it applied in determining the appropriateness of the BLM's actions. In this case, the action
under scrutiny was the BLM's determination that preparation of a worst
case analysis was not required. The Administrative Procedure Act establishes the appropriate standard for judicial review of an environmental
document prepared pursuant to NEPA. 1 4 The Administrative Procedure
Act provides, in pertinent part, that a reviewing court shall hold unlawful
and set aside agency action found to be:
(A) arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law; ....

[or]

(D) without observance of procedure required by law[.J]
The Ninth Circuit held the BLM's actions to be unlawful because the
BLM had not complied with the worst case analysis regulation. Presumably, the court's decision was based on the standard that the BLM was
acting without observance of procedure required by law.
121. 720 F.2d at 1479.
122. Id.
123. Id. at 1480.
124. Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971). See also Trout
Unlimited v. Morton, 509 F.2d 1276, 1282-83 (9th Cir. 1974); Sierra Club v. Sigler, 695 F.2d at
964. The Administrative Procedure Act is codified at 5 U.S.C. §§ 551-708 (1982).
125. 5 U.S.C. §706(A) and (D) (1982).

April 1985]

NEPA'S WORST CASE ANALYSIS REQUIREMENT

Probabilityof Occurrence and the Worst Case Analysis
When an agency is evaluating significant adverse effects on the environment, NEPA requires an analysis of the worst case in the face of
scientific uncertainty either (1) when the costs of obtaining complete
information are exorbitant, or (2) when obtaining complete information
is scientifically impossible. 126 The BLM did not challenge the lower court's
finding that there is scientific uncertainty about the safe level of exposure
to the herbicides. 12 7 In such a situation, the worst case analysis regulation
2
requires the environmental documentation1 1 to include a worst case analysis.
The court's reliance on the reasoning in Sierra Club v. Sigler and
Village ofFalsePass v. Watt, is a well-founded departure from its previous
position with respect to the necessity of preparing a worst case analysis.
Both cases were decided after the regulation became effective, and involve
fact patterns similar to the facts in SOCATS v. Clark. Scientific uncertainty
existed with respect to the impact of government actions, and plaintiffs
were specifically seeking application of the worst case analysis regulation.
In Sierra Club v. Sigler, uncertainty existed regarding the effects of an
oil spill;1 9 while in Village of False Pass, uncertainty30existed regarding
whales.
the effects of seismic testing on a species of
Although the government asserted that the possibility of an oil spill
the Army Corps
was low in Sierra Club v. Sigler, the court did not excuse
131
Fifth Circuit
The
analysis.
case
worst
a
preparing
from
of Engineers
noted that NEPA demands reasonable speculation, and that the government's interpretation of the regulation would read the regulation out of
existence. 31 2 In Village of False Pass, the government asserted that there
was little evidence indicating that seismic testing affected whales. Nonetheless, the court held that such circumstances do not excuse the requirelacking
ment for a worst case analysis, especially where the information
3
is essential to a reasoned choice among alternatives.
With respect to the BLM's spraying program, the government asserted
that the probability of the spraying program causing health problems was
low, and that little evidence existed indicating that exposure at the pro126. 40 C.F.R. § 1502.22(b) (1984), supra note 60.
127. 720 F.2d at 1479.
128. § 1502.22 requires the worst case analysis to be included in an environmental impact statement. As indicated in the Statement of the Case, the BLM asserted that because the document in
question was an environmental assessment rather than an environmental impact statement, the
regulation did not apply. The court rejected that argument. See supra note 27.
129. 695 F.2d at 957.
130. 565 F. Supp. at 1123.
131. 695 F.2d at 968-75.
132. Id. at 974.
133. 656 F. Supp. at 1153.
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gram's proposed levels would cause health problems. The BLM was
evaluating significant adverse effects on the human environment because
it was analyzing the carcinogenistic or toxic effects of herbicides. As in
Village of False Pass, the lack of information about the extent of the
adverse impact must be addressed in a worst case analysis because the
government decided to proceed with the spraying program in the face of
the scientific uncertainty. The human life potentially threatened by the
BLM's spraying program is certainly entitled to the same level of caution
as that accorded whales.
SOCATS v. Clark marks a change in the Ninth Circuit's analysis of
NEPA's worst case analysis requirements. The court attempted to distinguish Warm Springs Dam Task Force by indicating that the original necessity for preparation of a worst case analysis in that case was remedied
by the agency's subsequent extensive studies supplying the missing information.' 34 However, the studies discussed in Warm Springs Dam, to
which the court refers in SOCATS v. Clark, do not address the "worst
case" issue as set forth by the plaintiffs in Warm Springs Dam. The worst
case with which the plaintiffs were concerned dealt with the consequences
of a total failure of the dam in the wake of a catastrophic seismic event.' 35
The studies that supplied missing information involved scientific analyses
of the possible magnitude of earthquakes produced by two separate fault
systems, and their resulting possible effects on the proposed dam. 36
' With
respect to the worst case analysis issue (total failure of the dam), the
Ninth Circuit determined, in Warm Springs Dam, that "an impact statement need not discuss remote and highly speculative consequences....
Everyone recognizes the catastrophic results of the failure of a dam; to
detail these results would serve no useful purpose."' 3 7
Setting aside the court's questionable distinction of Warm Springs Dam,
the facts in Warm Springs Dam can be distinguished from those in SOCATS
v. Clark on a theory not raised in the SOCATS v. Clark opinion. Although
Warm Springs Dam was decided after the worst case analysis regulation
became effective, the plaintiffs in Warm Springs Dam did not specifically
rely on the worst case analysis regulation, and the Warm Springs Dam
opinion does not include any analysis of the regulation.
In contrast, in Save Lake Washington v. Frank,3 ' decided one year
after its decision in Warm SpringsDam, the Ninth Circuit dealt directly
134. 720 F.2d at 1479. 135. 621 F.2d at 1026-27.
136. The studies, which the court found remedied the need for preparation of subsequent environmental documentation, analyzed upon which of two fault systems (Maacama Fault or San Andreas
Fault) the EIS should base its earthquake impact projections. The studies did not include an analysis
of the effects of a total failure of the dam in the event of a catastrophic earthquake. Id. at 1023-26.
137. Id. at 1026-27.
138. 641 F.2d at 1330.
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with the worst case analysis regulation. In Save Lake Washington, the
court held that a worst case analysis need not be prepared to discuss
remote and speculative consequences. 3 9 Because the SOCATS v. Clark
decision fails to include any reference to Save Lake Washington, the
court's present position is somewhat unclear.
The court, in SOCATS v. Clark, chose to follow the reasoning of the
Fifth Circuit, in Sierra Club v. Sigler, " and the district court in Alaska,
in Village of False Pass. 4 ' In circumstances under which a worst case
anaysis is required, the Ninth Circuit will not allow government agencies
to rely on the line of cases that hold that environmental documentation
prepared pursuant to NEPA need not include an analysis of remote and
speculative consequences. The court's present position is supported by
NEPA's purposes and the CEQ's interpretation of the worst case analysis
regulation.
The introductory phrase of the worst case analysis regulation should
be read in its entirety to glean its meaning.' 42 An analysis of the phrase
"evaluating significant adverse effects" in light of the CEQ's definition
of "significantly" is indicative of the requirements of the regulation. The
CEQ's definition of "significantly" requires an analysis of "the degree
to which the possible effects on the human environment are highly uncertain or involve unique or unknown risks."' 43 Fulfilling NEPA's disclosure mandates requires an analysis of the effects of government actions
even when the effects are uncertain. When the effects are uncertain, the
agency should "weigh the need for the action against the risk and severity
of possible adverse impacts."'" If the agency decides to proceed in the
face of uncertainty, the environmental documentation must include a worst
case analysis and an estimate of the probability of occurrence.' 45
Thus, an agency initially applies a balancing test when it compares the
need for the proposed action (the need for instituting the herbicide spraying program to promote the growth of the Douglas fir for commercial
purposes), with the risk and severity of possible adverse impacts in light
of the scientific uncertainty of the effects of the proposed action (the
possibility that the application of the herbicides will cause cancer and
other diseases linked to exposure of the herbicides among those living in
the area). If the agency chooses to proceed after assessing the need and
risk of the action (as the BLM chose to do with its vegetation management
program), it must set forth a worst case analysis in its environmental
139.
140.
141.
142.

Id. at 1335.
695 F.2d at 957.
565 F. Supp. at 1123.
40 C.F.R. § 1502.22 (1984), supra note 60.

143. 40 C.F.R. § 1508.27(b)(5) (1984).
144. Id. § 1502.22(b) (1984).
145. Id.
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documentation, and indicate the probability or improbability of the occurrence of the worst case.
The BLM could easily identify the "worst case": continued application
of the herbicides increases the risk of cancer for those living in the
application area, including those whose food chain and water supply are
affected by the spraying program. However, it will be difficult for the
BLM to indicate the probability of occurrence of the worst case. Nonetheless, the fact that setting forth the level of probability will be difficult
does not excuse the agency from preparing a worst case analysis. The
worst case analysis requirement should be viewed as a regulated exception
to case law holding that NEPA does not require consideration of remote
and speculative consequences. This "exception" is applicable when an
agency is evaluating significant adverse effects on the human environment, and scientific undertainty exists concerning the effects on the environment that will be caused by proposed government action.
The BLM has chosen to go forth with a project that will enhance the
present commercial value of its property, although the adverse impact of
its actions on the health and environment are more likely to be realized
in the future. History indicates that the long-term, cumulative effect of
toxic substances has a greater adverse impact on the human environment
than the immediately discoverable effect. One cannot help comparing the
Vegetation Management Program with the United States Army's defoliation program utilizing Agent Orange during the Viet Nam War. NEPA's
disclosure requirements may prevent this country from repeating mistakes
in a civilian context that many consider to be too costly even in a military
context.
EPA Registration of the HerbicidesPursuantto FIFRA
The BLM argued that it had not shirked its NEPA duties. The BLM
prepared a PEIS, the 1978 PEIS, and an environmental assessment, the
1982 SEA, that specifically addressed the Medford District spraying program. While it is well established that an agency cannot avoid the requirement of preparing an EIS simply because its proposed activities
have been approved by other agencies;"' no case law exists that directly
addresses the issue as to whether an agency can avoid the requirement
of preparing a worst case analysis because its proposed activities have
been approved by other agencies. However, even if the Ninth Circuit's
determination that Oregon Environmental Council v. Kunzman and Citizens Against Toxic Spray, Inc. v. Bergland "foreclose" this argument is
146. Calvert Cliffs' Coordinating Comm. v. Atomic Energy Comm'n, 449 F.2d 1109, 1123 (D.C.
Cir. 1971), and Oregon Envtl Council v. Kunzman, 714 F.2d 901, 905 (9th cir. 1983). See also
Southern Oregon Citizens Against Toxic Sprays, Inc. v. Bergland, 428 F. Supp. 908 (D. Or. 1977).
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somewhat exaggerated, the court's holding in SOCATS v. Watt is supported by a comparison of the function of the FIFRA registration provisions with the function of NEPA's worst case analysis regulation.
Because of the balancing test imposed by EPA in registering pesticides,147 a pesticide may be registered pursuant to FIFRA even if its health
effects impose some degree of harm, as long as the EPA perceives that
the pesticide's benefits outweigh the harm. NEPA demands that an agency's actions affecting the environment be based on an analysis of the
impact that its actions will have on the particular environment to be
affected. The worst case analysis requirement facilitates this purpose when
the information necessary to a fully informed decision is unavailable. The
worst case analysis requirement is disclosure-oriented. The public has a
right to know to what extent an agency's decision is based on uncertain
or unavailable information, and what possible effects such a decision may
have on the human environment. The fact that the herbicides have been
registered with the EPA may be part of the information disclosed, and
may play a part in the final decision. However, the fact that scientific
data with respect to the carcinogenicity of the herbicides is inconclusive
also has its place in the BLM's disclosure and decision making process.
The EPA registered herbicides used by the BLM pursuant to FIFRA
because the EPA determined that their benefit generally outweighs their
harm. However, the FIFRA registration procedure does not account for
all of the circumstances under which the herbicides may be utilized.
Analyses of the application of the herbicide under particular circumstances
in particular locations, and the effects of the herbicides in different circumstances are considered in an EIS. FIFRA registration does not, therefore, supplant the requirement for a worst case analysis.
CONCLUSION
The Ninth Circuit's present position as to when a worst case analysis
must be included in an agency's environmental documentation is a departure from its previous position, in which it held that a worst case
analysis need not be prepared with respect to remote and speculative
consequences. The opinion in SOCATS v. Clark does not expressly overturn its previous stance on this issue. However, the fact that the court
chose to follow recent cases decided outside of the circuit, which specifically hold that an analysis of remoteness of occurrence does not play
a part in the decision to prepare a worst case analysis, illustrates the
court's metamorphosis.
Any attempt to limit the preparation of a worst case analysis to only
those circumstances where the occurrence of the worst case is probable
147. See supra notes 99-113 and accompanying text.
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would seriously undermine the legislated NEPA mandates. While NEPA
is disclosure-oriented, the CEQ maintains that NEPA is not merely a
procedural statute.' 48 Government actions should be based on the information disclosed by the EIS. Evaluating the "worst case" should be an
integral part of an agency's decisionmaking process. Where scientific
uncertainty exists, it is essential that an agency give serious thought to
the worst possible effects of its actions, and disclose the basis of its
decisions to the public.
The disclosure nature of NEPA also demands that agencies prepare
site-specific analyses of their intended actions. FIFRA registration of
herbicides does not supplant the need to prepare a site-specific analysis
of the impact that the herbicide spraying program will have on the human
and physical environment of the Pacific Northwest. Today these NEPA
safeguards may be perceived as yet additional procedural stumbling blocks;
nonetheless they may help to prevent tomorrow's environmental atrocities.
DIANE P. DONAGHY

148. 40 C.F.R. § 1502.1 (1984).

